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No. 11537 


QUESTION presented 

Whether the District Court erred in dismissing the appel¬ 
lant's complaint on the ground that it was without jurisdiction 
of the subject matter, it appearing to the court that the action 
leading to the removal of the appellant was such as is authorized 
by law and that the allegations of the complaint did not suffice 
to confer jurisdiction upon the court to inquire into and review 
the actions of the administrative authority constituted by law 
to determine such matters. 
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COUUTEBSTATEMENT. OF THE CASE 

The appellant, as of May 7,1951, held a position in the classic 
fied Civil Service (R. 1). As his complaint indicates, he was 
given notice of dismissal orally, on May 7,1951, and given writ¬ 
ten notice, on May 11,1951, which was supplemented by fur¬ 
ther written notice of May 31, 1951. . The latter two notice^ 
were attached to appellant’s complaint as Exhibits B and C 
and incorporated by reference therein (R. 14-18). These 
charges stated that appellant was to be removed because of 
unsatisfactory service. Ip particular they charged him with 
lack of professional knowledge and ability, inaccuracies and 
serious errors in his daily work, a lack of supervisory ability, 
poor personnel management, displaying personal disloyalty to 
his superiors, unsound practices in dealing with employees and 
the public at large, falsely advising employees in connection 
with matters pertaining to his office and failure to carry nut 
orders bordering on insubordination. . Appellant was* given 
reasonable time to answer and did answer the charges set out 


(i) 
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in said notice, and on June 15 and June 18,1951, as indicated by 
appellant’s complaint, hearings were held (R. 33-168). As a 
result of such hearings appellant was discharged for unsatisfac¬ 
tory service (R. 206). The proper appellate procedures were 
followed, but the charges were sustained (R. 216). Subsequent 
to the hearing appellant filed a summary entitled “Employee’s 
Summary and Analysis of Charges and of Evidence,” a copy 
of which is attached as Exhibit F of appellant’s complaint 
(R. 168). Upon a review by the Commanding General of the 
station at which appellant had been assigned, appellant was 
notified by formal notice that he was removed from employ¬ 
ment for unsatisfactory service, effective June 29,1951 (R. 205). 
On June 30, 1951, appellant filed with the Commanding Gen¬ 
eral of that station an appeal to the Undersecretary of the Navy 
from the order of removal (R. 207). By letter dated Septem¬ 
ber 29,1951, the Undersecretary of the Navy stated: 

The charge of unsatisfactory service is clearly established 
by the record of the removal action. You were afforded 
an opportunity but failed to refute the evidence pre¬ 
sented in support of the charge. Under the circum¬ 
stances, your separation from the service was required 
by the best interest of the Navy. 

Accordingly, I concur in the appropriateness of the 
penalty and deny your appeal (R. 216). 

The next step in these proceedings indicates that by letter 
dated October 4, 1951, appellant’s attorney wrote the Under¬ 
secretary of the Navy and in part stated, “I understand that 
this action is final and concludes any further administrative 
consideration of the case.” He then goes on to notify the 
Undersecretary of the Navy that he will proceed by suit in the 
District Court of the United States to declare the order of re¬ 
moval invalid (R. 217). On January 9, 1952, the appellant 
filed his complaint in the United States District Court for the 
District of Columbia (R. 1). On February 6 the appellee filed 
its motion to dismiss (R. 226), which motion, after hearing, 
was granted on April 24, 1952 (R. 230). However, on April 
30, 1952, appellant moved the District Court to set aside its 
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order dismissing the complaint (R. 231); and on May 8,1952, 
the District Court issued an order staying its order of April 24, 
1952, until such time as it could hear and consider the argu¬ 
ments on the motion to set aside that order (R. 235). Memo¬ 
randa were submitted by both parties and a hearing held. One 
of appellant’s arguments at that time was that since appellant’s 
removal was on the ground of unsatisfactory service, in view 
of the fact that appellant had a current performance rating of 
“satisfactory,” such action was in violation of 5 U. S. C. 2002- 
2006, Performance Ratings Act (R. 232). As a result of this 
further hearing, the trial court, Judge Morris, issued the fol¬ 
lowing memorandum: 

The critical issue in this case is whether or not the 
Performance Rating Act of September 30,1950, controls 
the removal of the plaintiff. The plaintiff did not re¬ 
ceive any unsatisfactory rating under said Act prior to 
his removal. In my opinion the Performance Rating 
Act does not control the action taken in this case. I am 
further of the view that such action was within the 
competence of the administrative authority and con¬ 
trolled by the Act of August 24, 1912, and, therefore, 
such action should not be set aside by this Court. 
(Dated July 5, 1952) (R. 236.) 

By an order dated this same day, July 5,1952, the court stated 
that after hearing arguments and having considered memo¬ 
randa filed with regard to this motion, it appeared to the court 
that the administrative action leading to the dismissal of the 
plaintiff from his position in the Department of the Navy was 
in accordance with the applicable provisions of law and that 
for these reasons the appellant’s motion was denied and the 
order of April 24, 1952, was again in force (R. 237). On July 
17, 1952, appellant filed his notice of appeal in this case (R. 
238). 

STATUTES AND REGULATION 

Act of August 24,1912, 5 U. S. C., Sec. 652. 

Act of September 30, 1950, 5 U. S. C., Sec. 2002-2006. 

Navy Civilian Personnel Instructions, 45 Sections 5-3B. 
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SUMMARY OF ARGUMENT 

The procedures established by Congress for the removal of 
Civil Service personnel require (1) notice of any charges pre¬ 
ferred against an employee, (2) to be furnished a copy of these 
charges, (3) to be allowed a reasonable time for filing a written 
answer to such charges, (4) to be furnished with a written de¬ 
cision on such answer. All of these requirements were fully 
complied with in appellant’s case, in addition to which he was 
allowed a full and complete hearing, which is discretionary 
under the statute. All of the procedures required by the act 
of Congress having been complied with, the jurisdiction of the 
District Court was exhausted and the complaint should have 
been dismissed. 

ARGUMENT 

I 

As long as the statutory procedures are complied with, the 
courts are without jurisdiction to review the determinations 
of the executive department with respect to the removal of 
their employees 

By statute the only required record of a discharge for cause 
from Federal Service is a record of charges, notice of hearing, 
answer, reasons for removal and order of removal. 5 U. S. C. 
652 (a). Those records are here. They are all sufficient and 
unchallenged. The reasons for appellant’s discharge are in 
the record as described above, and the District Court is without 
jurisdiction to go behind these reasons. Bailey v. Richardson, 
86 U. S. App. D. C. 248, 182 F. 2d 46, affirmed , 341 U. S. 918. 
Appellant, like any citizen of the United States, has no right 
to Government employment. Whatever rights appellant has 
must come from the enactments of Congress. Congress has 
established procedures for the removal of Civil Service per¬ 
sonnel. As long as the statutory procedures are complied with, 
the courts are without jurisdiction to review the determinations 
of the executive departments with respect to the dismissal of 
their employees. Bailey v. Richardson, supra; Kein v. United 
States, (1900), 177 U. S. 290; Carter v. Forrestol (1949), 85 
U. S. App. D. C. 53; Freedman v. SchweUeribach (1947), 81 
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TJ. S. App. D. C. 365 , cert, denied, 330 U. S. 838; Hammond v. 
Hull (1942), 76 U. S. App. D. C. 301; Levine v. Farley (1939), 
70 App. D. C. 381, cert . denied , 308 U. S. 622. As appellant's 
complaint fully demonstrates he (1) received notice; (2) was 
furnished a copy: of the charges, which charges were set out 
in great detail; (3) was allowed reasonable time few: filing and 
did file a written answer to the charges; and (4) was furnished 
promptly a decision in writing. In addition, he was allowed 
a hearing, which is discretionary under the statute. It is very 
obvious that all of the procedures required by the Act of Con¬ 
gress had been complied with. This being so, the jurisdiction 
of the District Court was exhausted and the complaint should 
have been dismissed. This Court has repeatedly stated that 
it is beyond the jurisdiction of the District Court to review the 
evidence on which a discharge from Federal Civil Service is 
based. The line of cases in which this Court has said that the 
courts will not review the action of executive officials in dis¬ 
missing executive employees except to insure compliance with 
statutory requirements is unvaried. As early as 1904 this 
Court said that the rule had been announced so many times as 
not to require citation of authority. United States ex rel . 
Taylor v. Taft , 24 App. D. C. 95, dismissed 1906, 203 U. S. 461. 

As the court said in Levine v. Farley, 70 App. D. C. 381,107 
F. 2d 186 (1939), cert . denied, 308 U. S. 622: 

The question in the case is not new. Printed volumes 
of our report are full of cases where grieved government 
employees have sought mandamus either to compel re¬ 
instatement or to correct their official status. In most 
of them the writ has been denied, and in cases where 
it has been granted there were circumstances which are 
absent here. But, lacking a dear statutory limitation, 
we have in all cases of this nature recognized the general 
rule that the power of appointment to public office car¬ 
ries with it the right of removal. United States ex rel . 
Taylor y. Taft, 24 App. D. C. 95; Longfellow v. Gudger, 
57 App. D. C.,50,16 F. 2d 653; Crow v. United States, ex 
rel MitcheU, 67 App. D. C. 61, 89 F. 805; and Caswdl 
v. Morgenthau, 69 App. D. C. 15, 98 F. 2d 296, and the 
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reason for the rule is that “interference of the courts 
with the performance of the ordinary duties of the 
executive departments of the government, would be pro¬ 
ductive of nothing but mischief.” Decatur v. Paulding, 
14 Pet. 497, 515, 10 L. Ed. 559, 609; Kexm v. United 
States , 177 U. S. 290,293,20 S. Ct. 574,44 L. Ed. 774. 

Unless, therefore, an examination of the record shows (a) that 
the action of the Secretary of the Navy in removing the appel¬ 
lant from office was clearly a violation of some provision of 
law, or (b) that the Secretary of the Navy failed to observe and 
carry out the procedure for removal as provided by law, this 
Court must affirm the action of the lower court. It is clear 
from all the authorities that unless there be some specific statu¬ 
tory provision to the contrary, the action of an appointing 
officer in removing an employee upon written charges and after 
opportunity to answer is beyond review in the courts. In short, 
the courts are powerless to review the merits of a valid charge. 
Until Congress makes some provision to the contrary, the facts 
must be settled by administrative officers of Government and 
the trial court is not permitted to substitute its judgment for 
theirs, for to do so would be interfering with the discretion im¬ 
posed by statute and this is the sustained ruling on that subject. 

In Powell v. Brannan, -U. S. App. D. C.-, 196 F. 2d 

871 (1952), this Court said: 

We think it well to reiterate that in Civil Service cases 
the task of the courts is a limited one. Certainly they 
cannot undertake to pass on a plaintiffs qualifications 
for any given post, or to compare them with those of an 
incumbent, it is not within their province to weigh the 
merits of a person's claim to a federal job. (Citations.) 
Congress has established administrative machinery to 
make these determinations. Where there has been a 
substantial departure from applicable procedures, a 
misconstruction of governing legislation, or like error 
going to the heart of the administrative determination, 
a measure of judicial relief may on occasion be obtain¬ 
able. (Citations.) But no such basis for relief has here 
been laid. 
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Appellant has not shown a substantial departure from appfc 
cable procedures or a misconstruction of governing legisla¬ 
tion sufficient to warrant the trial court in assuming juris¬ 
diction 

A- Performance Rating Act, 5 U. S. C. 2002-2006 

Appellant’s contention that he was removed in contravention 
of 5 U. S. C. 2002-2006 is based either upon a misconception 
of those sections with reference to performance ratings or with 
a misunderstanding of the facts in the case at bar. In the 
present case, while the appellant was given a performance 
rating of satisfactory as of March 1951, he was never given a 
performance rating of unsatisfactory , and as such was not en* 
titled to the ninety-day warning as required by Section 2005 of 
Title 5. The fact is, appellant was discharged for “unsatisfac¬ 
tory services,” and not for having received a performance rating 
of “unsatisfactory.” See notification of personnel action (R. 
206). This action was properly taken under 5 U. S. C. Sec* 
tion 652 as was determined by the trial court. 

B. Nary Civilian Personnel Instructions 45.5-3 (b) c 

Appellant attempts to show a substantial deviation from the 
naval regulations regarding removal of personnel, citing 
N. C. P. I. 45.5-3 (b) c, to the extent that appellant was not 
charged with specific incidents, including dates and other ma¬ 
terial sufficient to enable appellant to fully understand the 
charges and join issue with the disciplining officials as to the 
proposed action. It is appellee’s contention that the letters of 
May 11, 1951, and May 31,1951, are amply sufficient to come 
within the ambit of this regulation. Bailey v. Richardson > 
supra 

The variation from the prescribed procedures must be of a 
substantial nature going to the heart of the administrative de¬ 
termination. Powell v. Brannon ,-TJ. S. App. D. C-, 

196 F. 2d 871 (1952). This, we submit, the appellant has not 
shown. 
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Allegations as to collusion, malice and a dishonest appraisal 
of the evidence or that appellant’s removal was motivated 
by bad faith are immaterial 

Although the allegations of appellant’s complaint charge 
fraud and other improper motives, the exhibits attached to the 
complaint reveal an entirely different situation. If it is found 
necessary to review the charges against appellant as shown by 
the letters of May 11 and May 31, 1951, the record here, in¬ 
cluding the stenographic report of the administrative hearing 
afforded appellant, will amply support those charges. But, in 
any event, so long as the interpretation by an administrative 
officer is a reasonable one, and so long as his conduct is both 
within the scope of his authority and lacking in the elements of 
caprice and arbitrariness, his motive is immaterial. Hammond 
v. Hull , 76 U. S. App. D. C. 301,131 F. 2d 23 (1942); Cooper v. 
O’Connor, 69 App. D. C. 100, 105, 106, 99 F. 2d 135, 140, 141, 
118 ALR 1440. Nor can personal motives be imputed to.duly 
authorized official conduct. United States v. 24332 Acres of 
Land in Tovm of Babylon, Suffolk County, N. Y., 2 Cir. 129 F. 
2d 678; Gregoire v. Biddle, 2d Cir. 177 F. 2d 579 (1949). As 
was said in the Hammond v. Hull case, supra, 

In other words, the apparent incongruity of malicioiis 
performance of duty, assuming that malice actually 
exists, is not sufficient to deprive the performance of 
duty of its official character or to subject the officer to 
judicial interference in either his public or his private 
capacity. 76 U. S. App. D. C. at 306. 

Nor was there any doubt left after this Court in Levy v. 
Woods, 84 U. S. App. D. C. 138, 171 F. 2d (1948) said: 

The allegations that the plaintiff was innocent of the 
charges preferred against him * # * and that the inves¬ 
tigation which resulted in his removal was biased, prej¬ 
udiced, and unfair, are immaterial. .. . 

.. 

Cf. Golding v. United States, 1934, 78 Ct. Cl. 682, 685, cert . 
denied, 292 U. S. 643. Asher v. Forrestal, D. C. D. C. 1947, 71 
F. Supp. 470. 
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CONCLUSION 

Wherefore, it is respectfully submitted that the order of the 
District Court should be affirmed. 

Charles M. Ibelan, 

United States Attorney . 

Ross O’Donoghtjb, 

William R. Glhndon, 

E. Riley Casey, 

Assistant United States Attorneys . 


v. s. imunr Mnn omcii nu 





